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daughter, who shortly thereafter died. —_— must, by law, hold it fortwo years, for 
The widow married, and had issue,a _— the benefit of creditors; and only chil- 
alli dren born at the time of the testator’s 

death, orp perm nee MRO ‘ 
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far the reside, in the same writ. But not be questioned in aa action against 
2 purchaser at a sheriff’s sale. An €xe- 

cution issuing after a year and a day, is 

only voidable at the i - 
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GIFTS, , 
1. Construction of the act of 1806, relative 
to the gifts of slaves, The act was 


/- . made to put an end to litigation, perju- 


ty, and the difficulty of investigating 

siiient transactions, of which heen.» i 

of slaves had been so fruitful. The se- 

eond proviso of the third section ex- 

Fe fon, the operation of the act, the 
a 


ift from a to a chi 
parent for 


of slaves which remain in possession 
the child at the time of the death of the 
i ch case, the slave 


thereafter to be made. 


2. Construction of the act of 1784, ch..10, 


relative to gifts of slaves. . Alexander, 
Upon the mang of. his ter with 

se, made a abe _to him of a 
slave ept the slave in, his 


possession for seven and being 





voluntary convey- 
and founded od 
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A father 





; he anawered that he would 
build her a house, arid let her have ano- 


ther slave. He put into her 
. the | 
prinet.the father for 
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5. Previous to the act.of 1806,.. 
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consistent with the gift, yet, if the pos- 
session di life, to 
servation, was by the consent of 
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this claim. reservation being void, 








» as ne 
579 
BEEDS MAD? 


lands descended 
been pleaded. 


the 


Dies bad 


: 
: 
: 
& 
i 


ie uae 
pita iia igs 
Is ue Hai H ial aan 


>| . 
fasiyies iL ri iy 
x sa}icgee a 


SUT PRE ie 
TNR ASTER: anal 





17 Hers a ibe 
f ) ibe ALS it 
at ae ! 
tae 
A oH a Hits a | Hi 
sega $3: it 


Hat 
Le a 

it 
et 


Faye sane mnt 
aa m HEE aii 





it appeared in evidence that Lacy 
Showell was a feme covert, but her hus- 
band did not live with her. The de- 
fendants being convicted, the Court a- 
warded a new trial: for, in an indict- 
ment for a riot in ing down a dvwell- 
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“ lony and horse-stealing, but gui 
“a trespass,” the’ Court” 


IRREGULARITY OF PROCESS, 0 
JU ENT, HOW IT AFFEC 
STRANGERS. * rae ae 

See Execution. 


INSOLVENT DEBTORS. 
1. A debtor imprisoned on a ed. 2a. 
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coverture could not stop the running of 
the statute. 167 
. As the Law does not require sn express 
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tent, they ought te take care of the in- 
terests of all,by prosecuting a suit with- 
in time. : S77 


promise forthe creation of a duty, but 12, Although the statute of limitations 


raises the promise wherever there is a 
sufficient legal consideration, so it will 
keep that promise alive, where there is 
an acknowledgment of a sufficient sub- 
sisting unsatisfied consideration. As if 
A. says to B, “I purchased a horse from 
“you twenty years ago, for which I 
“agreed to give one hundred pounds; 
**I have never paid you, and I never 
s¢will, and I shall rely on the statute of 
* limitations:” this would take the case 
out of the statute, contrary to A’s ex. 
press declaration. 221 

8, Where Equity has concurrent jurisdic- 
tion with the Courts of Law, the statute 
of limitations is a positive bar in both 
Courts—for Equity follows the Law,and 
the rights of the parties shall be the 
same in both Courts. But where Equi- 
ty has exclusive jurisdiction, Equ'ty will 
respect time, and frequently decides in 
analogy to the statute of limitations.273 

See Appeals, 3. 

9. Colour of title and possession under it. 
The possession of lands for seven years 
under color of title, bars the right of en- 
try, although the possessor knew at the 
time he odtained his color of title and 
took possession,that the lands belonved# 
to another person. Any other construc- 


speaks of actions in the Courts of Law, 
yet it is the duty of a Court of Equity 
to infuse its spirit into their decisions,as 
much as can be done without violating 
its own fundamental maxims—it being 
the object of both Courts to obey the 
Legislative will, when expressed either 
directly or indirectly. The investigation 
even of a fraud, will not be permitted 
after a great lapse of time, when the 
defendants be not the persons who com- 
mitted the fraud, although they may be 
volunteers. The rule, tha® trust and 
fraud are not within the statute of limi- 
tations, is subject to this modification, 
that if the trust be constituted by the 
act of the parties, the possession of the 
trustee is the possession of the cestui gue 
trust, and no length of such possession 
will bar: but ifa trust be constituted by 
the frand of one of the parties, or arises 
from a decree of a Court of Equity, or 
the like, the possession of the trustee 
becomes adverse,and the statute of limi- 
tations will run from the time the fraud 
is discovered. Wherever the Legisla- 
ture has limited the period for Law pro. 
ceedings, Equity will, in analogous 
cases, consider equitable right 
bound by the same limitations. 
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tion of the act of limitations would ren. 13. Act of 1715 ch. 48, barring the claims . 


der titles insecure, and frustrate the in- 
. tention of the act. 539 

10. A sherff’s deed, which recites the ex- 
ecution under which the lands in dispute 
were sold, as having been tested and 
signed by the deputy clerk, shall enure 
as color of title. For although the 
Constitution declares, that all writs shall 
bear teste and be signed bythe clerks 
of the respective Courts, yét a writ of 


execution is not necessarily void, bes 


cause it bears test d is signed by & 
deputy clerk ; fo act of 1777, ch. 
2, sec, 95, provides that in the event of 
the death of the principal clerk,the de- 
puty shall sue out writs and other pro- 
cess. 562 
11. Wherever the statute of limitations is 
a dar to the recovery of one of the par- 
ties, it operates against the whole, be- 
cause the disability of one does ve 
the rights of the others. The statute 
protects the rights of those who are in- 
competent to protect themselves—but 
where some of the parties are compe- 


Hhhh 


of creditors. Under the act of 1715, ch. 
48, requiring “creditors of any person 
** deceased to make their claim within 
“seven years afier the death of such 
*¢ debtor, otherwise such creditor shall 
“be forever barred,” two circumstances 
must concur to put the barin operation, 
to wit, the death of the debtor, and the 
simultaneous existence of a creditor. If, 
therefore, the creditor die before the 
debtor, and no administration be taken 
out on his estate in the life-time of the 
debtor, but is taken out afterwards,and 
suit is brought within due time,alihough 
it be more than seven years after the 
death of the debtor,the act of 1715.does 
not bar the claig When the statute of . 
limitations begins to run, nothing will ~ 

stop its oparation: and, therefore, ifa 
d-btor die in the life-time of his credi~ 
tor, where cause of action has accrued, 
the act of 1715 wiil attach upon the 
claim of the creditor, although no ad- 
ministratioh be taken out on the debt- 
or’s estate for more than seven years. 


. 
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In the report of the case of M'Ulellan v, 
Hiill’s executor, in Conference Reports, 
478, the fact of Hill’s deatlt before that 
of M’Clellan, is omitted. 594 


M 


MALICIOUS PROSECUTION. 
1.In un action for a malicious prosecution. 
the dismissal of a State’s warrant by the 
magistrate who tried it, is prima facie 
evidence of the want of probable cause; 
and throws upon the prosecutor the 
burthen of proving that there was pro- 
bable cause. 248 


# MILLS. 

1. Petition filed under the act of 1809,ch. 
15, to recover damages of the owner of 
a mill, for overflowing the plaintiff's 
lands. Pending the petition, the de- 
fendant dies, and a scire facies issues to 
his heirs,to make them parties. Scire 
facias dismissed—fur the act does not 
direct them to be made parties, and by 
the Common Law, tite heir is in no 
case liable for the tort of his ancestor. 
The act of 1805, ch. 8, provides against 
the abatement of actions brought for an 
injury done to real proper'y, where the 
defendant dies, but the revival must be 
by his representatives. Executors and 
Administrators act in autre droit, and 
maintain the rights of their testators 
and intestates—but an heir, who enters 
on the death of his ancestor, becomes 
seised in his own demesne, and does 
not claim to hold the land in right of 
another. 254 


MONEY PAID ON CONTRACTS 
THA® ARE VOlv, 
See Assumpsit. 


MORTGAGES. 


1. A negro slave being mortgaged in 1784 
aud the parties living in the same neigh- 
borhoc. 1 all the time,the mortgagor ne- 
ver applied to redeem until 1805. The 
mortgagee, in answer to the application, 
said, “he was old aud unwilling to have 
**a law suit, and bé@*would deliver up 
‘the negro, if the mortgagor would pay 
“the money loaned, with interest, and 
“charge nothing for the hire of the ne- 
“gro.” Thisis a recognition of a then 
subsisting unsatisfied mortgage, and re- 
lieves the Court from considering, whe- 
ther in this country the time of redemp- 
tion should be shortened, from the puli- 


oh 
, 


, ° . . . 
cy of our laws, in quieting claims st Law 


within a shorter period than is required — 
in England. The time is to be comput. 
ed from the last period at which the 
parties treated the transaetion as a mort- 
gage; in an action at Law, the acknow- 
ledgment of the mortgage in this case, — 
would take the case out of the statute 
of limitations. For as the law requires 
not an express promise for the creation 
of a duty, but taises the promise where- 
ever there is a sufficient legal ide- 
ration, so it will keep that promise alive, | 
where there is an acknowledgment of © 
a sufficient subsisting unsatisfied consi- 
deration. Nor can it avail the mortga-— 
gee any thing, that he declared he would © 
give up the negro, to buy bis peace.— 
Things exist independent of their 
names ; if from the nature of the thing, 
it affort no evidence of the debt or du. 
ty, if the sole object of it was to avoi 
labor or expense, not from a belief. 
loss in the thing itself then it can weigh 
nothing, because it confesses nothin 

and if it be taken as the confession or 
acknowledgment of the party, and taken — 
altogether, there is no debt or duty ac- 
knowledged, But if, from the nature 
of the offer, confession or acknowledg- 
ment, the Court perceive in it an ace 
knowledgment of the debtor duty, that 
weight is to be given to it, whicl is giv- 
en to all other evidence, notwithstand- 
ing the party, at the time ef making it, 
attempt to give it a name which he 
thinks will make it weigh nothing. 218 


N. 
NOTICE TO PURCHASERS. 


. Possession of title deeds. Where land — 


is sold without warranty, or with war- 
ranty only against the feoffor and his 
heirs, the purchaser is entitled to all the — 
deeds, as incident to the land, to enable 
him to defend'it;. Where a DY ape 
in the necessary deduciion of his title, 
must use a deed which leads to’a fact 
shewing an equitable title ina , he 
will be affected with ee that = 
and will not be ited to prove that 
he did not read tne deed, or that he was 
ignorant of its contents, Where, there- 


fore, the plat and certificate of survey 


nexed to a grant, showed that the 
lands wore surveyed for “ Ruth and Jano 
« M’Cuistion, orphans of Robert M’Cuis- 
“ tion, deceased,” and the grant to which 
thie plat and certificate were annexed, 
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ee 
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+ Since the act of 1791, ch. 
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issued to “ Jane M‘Cuistion, widew,” 
thie is a fact of which ail persons claim- 
ing under “ Jone M’Cuis:ion, widow,” 
are buund to take notice. 583 


P 


PERJURY. ' 

Indictment for perjury charged, that 
at a certain Court of Pleas and Quarter 
Sessions, held for the county of Wayne, 
on the third Monday of November, 1816, 
@ certain issue duly joined in the said 
Court, between A. and B, in a certain 
plea of trespass on the case upon promi- 
ses, in which the said A. was plaintiff, 
and the said B. was defendant, came on 
to be tried ; and that upon the trial of 
said issue so joined, C. was examined as 
@ witness, and committed the perjury 
set forth in the indictment. The trans- 
cript of the record of this suit, offered 
in évidence upon the trial of the indict- 
ment, did not shew that any issue had 
been joined. ‘The defendant being con- 
victed, a new trial was granted, upon 
the ground that the transcript of the re- 
cord did not support the charge in the 
indictment. 123 


. In an indictment for perjury, it is ne- 


cessaty to set forth that the oath was 
taken in some judicial proceedings, be 
fore a competent jurisdiction, and upon 
@ point material to the issue depending. 
And by the Common Law it was neces- 
sary te set forth the record of the cause 
wherein the perjury alleged is charged 
to have been committed: to prove on 
the trial that there is such a record, by 
producing it, or a certified copy there- 
of; and when produced, it must agree 
with that set forth in the indictment, 
without any material vari id. 
» it is not 
necessary to set forth the record of 

cause, in the i mt; but if it 

recited, the reci ust be correct, or 
the prosecution must fail. id. 


- On a conviction for perjury in Ruther- 


ford county, two reasons were assigned 
in arrest of judgment: Ist. That the in- 
dictment did not charge that the oath 
was taken in Richmond connty. 2d. 
Nor that the evidence was given to the 
Court, or the Court and Jury, the 
Jury only. The first reason overraled, 
for the indictment charges, “that he 
“the seid A. B. on the 16th April, in 
“the year aforesaid, in the county afore 
* said, came before the said C. D. Judge 
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“ as aforesaid, and then and there, be- 
** fore the said C, D., did take his corpo- 
“ral oath.” The part of the indictment 
immediately preceding, states that C. D. 
held the Court as Judge, at that term, 
in Rutherford county—the same county 
as inserted in the captiof of the indict-” 
ment, and there is none other mention- 
ed in any part of it. The worde “ then 
and there” refer to the 16th April and 
to the county of Rutherford.. The second 
reason overruled; for the indictment 
charges, that the vath was taken before 
the Judge, and the evidence was there- 
upon given to the Jurors, This is the 
proper way of stating the —Ist. Be- 
cause the evidence given on an issue 
to be tried by a Jury. 2d. It is agreea- 
ble to the, most approved forms of in- 
dictments for perjury committed on the 
trial of an issuc, The oath is taken be- 
fore the Court, but the evidence is given 
to the Jury; and the crime consists in 
giving false evidence to them in a mate- 
rial point in issue. 153 


4. Indictment charged, that defendant 


falsely, wittingly, corruptly, 4c . swore 
to certain facts before the Grand Jury 
upon a bill of indictment, but did not 
charge how, or in what way, the facts 
thus sworn to had a bearing upon the 
allegations of the indictment, ngt that 
they were material to, or ed 
with the question then under conside- 
ration by the Grand Jury. Judgment 
arrested. In the absence of positive 


‘ acts of the Legislature, there is no cri- 


ve 





terion by which an act can be ascertain- 
ed to be criminal, but that of its being 
against the interest of the State. A false 
oath is injurious to, the State or to an 
individual, only where it tends to 


vent right; therefore, to constitute per- © 


jury, it must be to some material fact 
tending to injure some person, §§ 226 


PARTNERS. 


. Case for money laid out and expended, 


&c. The firm of “Carter & Porter” 
was indebted to the bank of Newbern. 
Carter was the active partner, and pur- 
chased of Fletcher a bond on Everitt, 
for the amount of which he executed to 
Fletcher an obligation under seal, in the 
name of the firm, “Carter & Porter,” 
and Person sealed and delivered the 
said obligation, as their security. Upon 
Carter's application, Everitt took ap his 
bond, and gave in liew thereof, to “ Car- 
ter €¢ Porter,” 4 note, which was dis- 
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counted at the bank of Newbern, and 
the proceeds applied to the discharge 
of « Carter & Porter's” note due to the 
bank. Person paid to Fletcher the a- 
mount due on the bond which he had 
executed as security for ‘* Carter and 
** Porter,” and brought this action to be 
reimbursed. Porter was nut present 
when Carier executed the bond to 
Fletcher, and a question was made, 
whetber, as this was a bond in which one 
partner could not bind another, Person 

not made Porter his debtor, without 
Porter’s consent, and therefore not enti- 
tled to recover of him in this action? 
There was no evidence that Porter was 
privy to the contract with Fletcher, or 
had recognized it as a contract of the 
firm, except what was furnished by an 
order drawn-by Porter on one Isaac 
Hill, in favor of Person, in which he di- 
rected Hill to let Person have “any a- 
“mount of notes or judgments to the 
“amount of a note of Carter & Porter, 
“*given to Fletcher.” Held, that this 
was evidence of a recognition of a sub- 
sisting contract of Carter &# Porter, and 
bound Porter, although he was not pre- 
sent when the bond was erccuted. One 
partner cannot Lind another partner by 
deed, by virtue of the mere contract of 
or pom to do so, he must either 

express power under seal, or the 
other must be present and assent to the 
act, If this case then stood on the bond 
alone, although the money arising from 
the contract was applied to Porter's use, 
or to the joint use of Porter and Carter, 
without the assent of Porter, he would 
not be liable in this action : for ne man 
can make another his debtor without his 
consent, express or implied. But this 
assent May be implied from circumstan- 
ces, and when implied, it has the same 
effect as the most express assent. Al- 
though Carter nad no power to sign the 
bond, so as to bind Porter, yet the bond 
may be used to shew in what capacity 
Carter professed to act. He professed to 
act for the firm of Carter & Porter, as 
their agent. The money raised by the 
contract was applied fo the use of the 
partnership ; Porter recognised the bond 
as the bond of the firm, and gave direc- 
tions for its payment. It was Porter's 
bond only through (arter’s agency for 
the partnership , and his recognition of 
it as a bond of the firm, cannot be true 
otherwise than by a recognition of Car- 
ter’s agency. Porter not only recogni- 


zesthe bond as the bond of the firm, } 


but takes benefit of the effect of the 
contract, and assents to the extinguish. 
ment of his own debt: and having 
knowingly received the benefit, he shall 
also take the burthen, and dy the same 
thing as if he had personally transacted 


the business, 321. 


PLEAS AND PLEADING 
- Action of debt on the statute of usury , 


Pleas, general ixeve end statate of limi. | 


tations. Motion by plaintiff to amend 
the pleadings by replying to the statute 


of limitations, ** A former suit between — 
** the same parties, and a non-suit there. — 


“in, and that this action was brought 
“within a year and a day thereafier, ac- 
“ cording to the provisions of the act of 
“1715.” Motion disallowed; for the 
amendment, if made, would be unavail- 
ing. ‘Ihe statute limiting penal actions 
contains no such saving as the plaintiff 
wishes to reply, nor a saving of any des- 
cription: nor is it in pari materia with 
the act of 1715, The nature of this ac- 


tion forbids the amendment. This was — 


no particular man’s cause of action until 
brought. It became his by the suit, and 
he lost it by the non-suit. It then be- 
came common and liable to be brought 
by any person. If brought by a stran- 
ger, it was a new suit: so, if brought by 
the same person. It was not a contina- 


ance of his old suit; for it was his no — 


longer than it depended, 337 


PORTIONS, 
See Legacies. 


POSSESSION OF TITLE DEEDS. 
See Notice to Purchasers, 


net sgesmeme gay Hh 

1, A processioner reported te the count 

court, that he bad. been called o by 
A. to procession fiis land: that B. had 
attended, that he began at a corner, 
and rune one line, when B, forbade the 
processioning. Upon this report, the 
court appointed five freeholders to go 
with the processioner, and procession the 
land. They returned to the court a report 
of their proceedings, and a motiun being 
made to set their report aside, and quash 
the order of the county court a t- 
ing them, the motion is disallowed ; be- 
cause the processioner did not in his re- 
port to the county court, set forth the 
lines in dispute, nor the circumstances 
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on which the dispute was founded, so as 
to enable the Court to decide which 
party prevailed, whether the lines have 
been established correctly, and who 
shail pay costs. I: is only by compar- 
ing the report of the processioner with 
that of the freeholders, that the Court 
can determine which party prevailed in 
his claim. 504 


) PROMISSORY NOTES—BILLS OF 

EXCHANGE 

1, A promissory note drawn by A, and in- 
dorsed by B., made negotiable at the 
Newbern branch of the state Bank ef 
North-Carolina, and payable on the 11th 
December, being not paid at the day, 
notice of non-payment by the drawer. 
was not given to the indorser, who lived 
in the town of Newbern, until the 17th 
December, This delay in giving notice, 
discharges the indorser from all liabili- 
ty. 73 

See Evidence, 7. 


S 


SCIRE FACIAS. 

1. Scire facias to shew cause, ‘‘ why exe- 
cution should not issue for a fine ona 
forfeited recognizance,” good ; and the 
plea of nul tiel record tv such a scire fa- 
cias is negatived, by producing the re- 
cord shewing the forfeiture of the recog- 
nizance, and the judgment nisi. The 
words of the scire facias, for a fine, are 
mere surplusuge. 10 


SHERIFF’S SALES AND DEEDS. 
See Execution. . 


SLANDER. 
1. A. charged B. with having stolen a note 
from him “in the county of ax, in 


“ Virginia.” These words are actiona- 








— 


ble. It was proved on the trial that the @ 


stealing of a note wéja larceny by the 
laws of Virginia, at time to which 
the charge refered. Jt would seem, that 
the plaintiff can recover without proof 
of this fact; for although the crime may 
have locality, the effect of the imputa- 
tion will follow a man wherever he goes ; 
and therefore the jaw gives a remedy 
for imputations, which, if believed, and 
even proved, cannot subject the scedied 
to any future prosecution. As where a 
pardon is granted after the commision 
‘of the offence, but before the speaking 
of the werds. The gravamen in an ac- 
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tion of slander, is social degradation, and 
not the risk of punishment; and the 
tule to test the question, whether the 
words be actionable or not, to-wit, does 
the charge impute an infamous ¢rime ? 
is resorted to, to ascertain the fact, whe- 
ther it be a social degradation, and not 
whether the risk of punishment was in- 
curred. And this rule is the test of that: 
fur those who are punished for infamous 
crimes are degraded from their rank as 
citizens, they lose their privileges as 
freemen, theirliberam legem, and are no 
longer boni et legales homines. 463 


. In a charge of forswearing, unless it 


appear from the accompanying words, 
that a judicial fotswearing was meant, 
the plaintiff must shew upon the record, 
that the defendant alluded to some par- 
ticular forswearing, which amounted. to 
a perjury. Therefore, where the plain- 
tiff charged in his declaration, that the 
defendant said of him, ‘* He swore a lie, 
*+ and I can prove it,” and there was no 
colloquium set forth of any judicial pro- 
ceeding, the plaintiff was non-suited, 

574 


SPECIFIC PERFORMANCE. 


. Equity will decree the specific execu- 


tion of a parol contract for the sale and 
purchase of lands, although there has 
been no partial performance, if the een- 
tract bé proved by such evidence as af- 


. fords to the mind a conviction no less 


satisfactury, than that which arises from 
a contract in writing. 33 
It is no objection to such a decree, that 


the purchase money was to be paid in 
the That is a period sufficiently 
certain. 38 


2. Equity will decree the specific execu- 


tion of a contract relative to negro slaves, 
for the same reasons that it will decree 
the specific execution of @ contrect for 
the sale of lands, or some favorite per- 
sonal chattel. 80 


See Arbitrament and Award. 


SUPREME COURT. 


1, Under the act establishing the Supreme 


Court, a Judge of that Court cannot a ; 
ward a writ of certiorari in vacation.— 
Application for the writ must be made 
to the Court. The statement of a case 
by the presiding Judge, if not certified 
or referred to in the transcript, as part 
of the record, cannot be taken notice of 
by this Court: and this Court upon a 
view of the record, must pronounce the 
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same judgment that the Court below 
ought to have pronounced 252 
8. This Court will award a writ of certio- 
rari 507 
2. Au appeal bond, with a statement of 
the case’ made out by the presiding 
Judge, was filed in this Court, but there 
was no transcript of the record sertified 
by the clerk under the seal of the Court, 
in which the appeal had been granted. 
A diminution of the record being sug- 
gested, a certiorari was awarded, such a 
writ being necessary for the exercise of 
the powers given to this Court id. 
4. A case being sent to this Court upon a 
particular point, and this Court, upon 
looking into the record, discovering that 
there were other material points arising 
in the case, and connected with its me- 
rits, declined deciding the point sent up, 
and awarded a new trial, that all the cir- 
cumstances relating to the points disco- 
vered by this Court, might be examined 
in the Court below. In an action on 
detinue fora slave, brought by a mort- 
gagee against a purchaser from the 
mortgagor, a single question was submit- 
ted tv this Court, to wit, whether the 
mortgagor's pussession of the slave after 
the mortgage deed was executed, was 
fraudulent per se against subsequent 
purchasers. The mortgage deed and 
the bill of sale to the defendant, a pur- 
, chaser, formed part of the case, and the 
mortgage deed appeared not to have 
been registered within fifty days from 
the time it was made, nor until after the 
registration of the bill of sale to the de- 
fendant. A new trial was awarded, be- 
cause the merits of the case were not 
disclosed by the statement sent up. 569 


T 
TAXES, 

. The plaintiff occupied a lot in the town 
of Newbern, as lessee of the trustees of 
the Newbern Academy, and the defend- 
ant being Sheriff of Craven county, seiz- 
ed the plaintiff’s goods by distress, for a 
tax alleged to be due upon a part of the 
lot. The lot was granted for the use of 
the academy before the revolution. It 
does not adjoin the lot on which the 
academy is erected. This lot is not ex- 
empted from taxes by the act of 1806, 
ch. 3, which declares, “that all houses 
“and lots, or other real or personal es- 
“tate appertaining thereto, set apart 
“and appropriated for divine worship, 


INDEX. 


‘tor for the edacation of youth, shall be > 
“exempted from all taxes.” For it wag | 
the design of this act to ex-mot from _ 
taxes only that property which was spe. 
cially and exclusively set apart and & 
propriated to divine wonhip and edu. | 
cated, and direetly employed for either — 
of those purposes—as the Int on which 
the church or academy stands, and the 
grounds appurtenant, if employed as q 
church-yard ,minister’s residence, for 
the recreation or nourishment of youth 


TENDER, , 
1. A Bond was given before the revoly. 
tionary war, for a certain sum, proala. 
mution money. During the war, a tem 
der of the debt was made in paper 
ney, but before the paper money dep 
ciated. In 1798 application was mad 
for payment, suit was instituted, « 
judzment recovered. The defenda 
at Law filed their bill in Equity, to 
relieved from the payment of interest, 
from the time of the tender to the ti 
application was made for payment, 
1798,and charging in their bill that they” 
knew not where the bond was, until 
this application for payment was 
Complainants «re entitled to be rehie 
against the interest,from the time of the 
tender, to the demand for payment: 
at the time the tender was made,p per 
money was a legal tender, and i : 
not depreciated. A plea of tender ¢ 
be supported at Law, only by the de~ 
fendani’s bringing into Court the money 
he admits to be due: and this is requ 
ed,that the plaintiff may have the i 
diate benefit of the sum so paid in. 1 


TRESPASS. 

1, An administrator advertised and sold a 
tract of land—the purchaser entered 
and sowed wheat, and soon afterwards 
discovering that he had acquired noti'le 
to the land by fis purchase,the contract © 
was rescinded, and he quit the posses- 
sion. The administrstor then sold to 
another man, who placed a tenant on 
the land. When the wheat was ripe, © 
the first purchaser, who had sowed it, 
entered and cut the wheat, and the se- 
cond purchaser hauled it a Tres- 
_ vi et armis will lie for this injury : 

r, by cutting the wheat, the first pur- — 
chaser became actually of it, 
and the hauling of the wheat away was 
a violation of this possession. 496 





TRIAL. Vv 


jury being charged in a criminal VENIRE FACIAS. 
ee y- few 4 was made that — = The court Bong Pg we a Coe Se 
esses be sworn, and sent cut the novo, W . 

hearing of the court. A similar motion dict, find the per la cad gis 
was mde as to the defendant’s witnes- _—facis. Pe 
ses. The motions being allowed, the ’ VERDICT. : 
witnesses were sworn and sent out. See Indictment, 14. ; 
After they were all examined, a motion s 
was made by the Solicitor-General, that Ww x 
he have leave to introduce asa witness,a a 
person who had been incourt,andheard WARRANTY IN THE SALE C/F PER uy 
the examination of the other witnesses. ALS. a 

The motion allowed—for although by Warranty in the sale of a horse, 

the Common Law, the Crown could 

claim as a matter of right, that the wit- 

nesses for the accused be examined in 

the absence of each other, yet no such 

right was allowed to the accused, as to 

the witnesses against him. In this State, 

no privilege. is allowed to tlie State, 

which is denied tothe accused, andany =, dneas, tock .pl 


rule as to the examination of witnesses, of cale hed heen entesed: fate: Sanaa 


must werk both wa The Constitu- ‘ pee oem 
tion having declared, that every man *** to the question, whether thi . 


tias a right to be informed of the accu-  %# Sound? does not amount to @ id 
gation ane him, and to confront the "*2t¥—for to a ° mr ig 
accusers and witnesses with other testi.  ™must be exprese—it w phy 
mony, this right is not forfeited, if, ei. | >¥ % mere affirmation of the 
therthrough inadvertence Or design, he ‘Kind of the article pw 
omit to call his witnesses when directed rmati ® value, nor 
todoso. Suchalsoistheruleastothe Subject is of dubious quality, 
State. The court can only propose a § ©°mmon judgment might be 
separation of the witnesses—it cannot 
compel either party tocal} in witnesses, 
until the time comes, when, according 
' to the rules of the court, the party may 
call on them to be examined. It is true, 
the right thus secured, must be claimed 
al the proper time and stage of the trial; 
and that is, as to the accused, when he is 
called on to make his defence, and of: 
fer his witnesses and proofs. The 
courts may furnish carry the 
law into execution, but not to prevent 
its execution. They cannot, by t 
rules,exclude a party from a right,w 
that right is d at the time and in 
the manner contemplated by the law 
which gives that right. This rule must 
work for the State as well as the ac- 
cused. The court will not grant anew 
ace on the jury ~- refresh ments 
et they retired, unless it appear those 
sir aa mga — furnished by the 
inw vor they haverender-. 
poy: bes verdict. ” 487 
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WASTE. 
An actiion of waste being, brought against 
tens it. for life by devise, the tenant 
_ “pleaded the general issue, and, pending 
the ait, died. The suit abates. !t 
~ ganin: 9t be revived against the representa- 
~~ tives of the tenant, either under th® pro- 
Visiot is of the act of 1799, ch. 18, or of 
the sict of 1805, ch. 8. The action of 
waste is not within the words of either 
> of the se acts ; and’ it will not be consi- 
»)- dered within their equity—because, 1. 
‘The action is given by the Statute of 
: Glou: ‘ester, and that is a highly penal 
~ Statute. The place wasted is forfeited, 
© and treble damages are given. The ac- 
» tion rust, therefore, be considered as in 
some degree vindictive, especiatly a- 
sy the representatives of the wrong- 
> 2. Those acts aim in all cases to 
mn ha the redress to the wrong done 
as nearly as possible, 3. Those acis 
afe reciprocal’ in their operation. They 
confer om the representatives of either 
ory dying, the dike right to prosecute 
vo defend suits; and contemplate only 
_. thore’ cates wherein the’ right may be 
ally and reciprocally exercised.— 
bse ie nothing in the theory or prin- 
| @iples of the actions enumerated in those 
> © acts, which forbid their being revived 
for tho plaintiff, or against the defen- 
dagt—but the writ’of waste is founded 
upon principles peculiar to itself, and 
mre especially dependant upon a pri- 
vityy between the reversioner aod tenant. 
No one shall have the action of waste, 
wiless he hath the immediate estate of 
*inhetitance—and between the heir of 
» thie reversioner and the tenant who com- 
fi fits waste, there is-no privity. the waste 
} ting éommitted in the ‘life time of the 
a ¥ sversioner. Sil 
WRITS OF ERROR. 
+. The rule in writs of error is, that all 
/ > [etwons against whom » joint judgment , 
4 
¢ 


is 2 given, must join it—or, if any of 1 


them refuse, he er they must be sum- ~ 


moned ang severed, 306 
WRITS OF ENQUIRY. 


- Indetinue. ‘The jury find forthe plain- 


and assess damages for \he de- 
tention of the slaves, but du not find the 
value of the slaves, The Court wil] - 
ward a writ of enquiry to assess the %. 
lue, and not order a new trial in toto, 


. What matter cannot be supplied by 


writ of enquiry. If the principal jury 
omit to find matter which goes to the 
very point of the issue, and upon which, 
if they hed found a false verdict, an at- 
twint would lie by the party injured,’ 
such matter cannot be supplied by writ of 
enquiry, because the party thereby injur- 
ed, may lose his writ of attaint, which will 
not lie upon an inquest of office, The 
rule is, that where the court ex officio 
ought to enquire of any thing upon 
which no attaint lies, there the omission 
of it may be supplied. by a writ OF enqui- 
ry of damages: but in all cases where 
any point is omitted, whereof attaint 
lies, it shall not be supplied by writ of 
enquiry, because on that writ no attaint 
lies. This rule of the Common Law, as 
to writs of enquiry, is not enforced here 
as it is in England. The doctrine of at- 


law of attaint were in force, it would 
inatter of speculation whether it w 


of 
apply ps pe enquiry executed 





